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Statute:  1902(a)(46)(B); 1903(v)(2), (3) and (4)
Regulations:
Proposed 42 CFR 435.4; 435.406; 435.956, 
78 FR 4594 (issued on January 22, 2013)
Additional References: Section 211 and 214 of CHIPRA 2009; 
8 U.S.C. 1611, 1612, 1613 and 1641; 
SHO # 10-006 (Medicaid and CHIP Coverage of “Lawfully Residing” Children and Pregnant Women) dated July 1, 2010
SHO # 09-016 (Citizenship Documentation Requirement) dated December 28, 2009, SHO # 12-002 (Individuals with Deferred Action for Childhood Arrivals), dated August 28, 2012).
INTRODUCTION
This state plan page (fillable PDF) describes the rules concerning Medicaid requirements related to U.S. citizenship and non-citizen eligibility. 
BACKGROUND
Regulations at 42 CFR 435.406 require states to provide Medicaid to otherwise eligible individuals who are citizens or nationals of the United States, or qualified non-citizens as described in section 431 of the Personal Responsibility and Work Opportunity Reconciliation Act of 1996 (PRWORA) (8 U.S.C. 1641) and whose eligibility is not prohibited during the five year waiting period, required at 8 U.S.C. 1613 for certain qualified non-citizens. 
Section 1137(d)(4) of the Social Security Act requires states to provide Medicaid to individuals having satisfactory immigration status during a reasonable period of time (known as a reasonable opportunity period) while their immigration status is being verified, if they are otherwise eligible for Medicaid.
Section 211 of the Children’s Health Insurance Program Reauthorization Act (CHIPRA) added the requirement to provide a reasonable opportunity period for an individual verifying their citizenship, if otherwise Medicaid eligible.   Section 211 of CHIPRA amended section 1903(x) of the Act (requirement to provide documentary evidence of citizenship or nationality), and built upon existing regulation at §435.407(k) to require states to provide individuals who have declared themselves to be U. S. citizens, and who must have their citizenship or nationality status verified, the same reasonable opportunity to provide evidence of citizenship and to provide Medicaid coverage during this reasonable opportunity period, if the individual is otherwise Medicaid eligible, as is afforded to individuals who are verifying their immigration status.
The reasonable opportunity period begins on and extends 90 days from the date the notice of the reasonable opportunity period is received by the individual.  The date the notice is received by the individual is defined to mean 5 days after the date on the notice, unless the individual shows that he or she did not receive the notice within the 5-day period, consistent with Social Security regulations for SSI and OASDI benefits.  States have the option to extend this period if the individual is making a good faith effort to resolve inconsistencies or to obtain necessary documentation, or if the state needs more time to complete the verification process.
States also have options related to coverage of certain qualified non-citizens:
· For certain qualified non-citizens whose eligibility is authorized under section 402(b) of PRWORA (8 USC 1612), and whose eligibility is not prohibited by section 403 of PRWORA (8 USC 1613),  the state may limit coverage by selecting one or more of the following options:
· Lawful permanent residents may be required to have worked 40 qualifying quarters as defined in Title II of the Social Security Act, described in 8 USC 1612(b)(2)(B);
· Eligibility may be limited to 7 years for certain non-citizens, as described below:
· Non-citizens admitted to the U. S. as a refugee under section 207 of the Immigration and Nationality Act (INA); 
· Non-citizens granted Asylum under section 208 of the INA;
· Non-citizens whose deportation is withheld under section 243(h) or 241(b)(3) of the INA; or
· Non-citizens granted Cuban-Haitian Entrant status, as defined in section 501(e) of the Refugee Education Assistance Act of 1980;
· Non-citizens admitted to the U.S. as Amerasian.
· The state may also elect to provide Medicaid coverage to lawfully residing individuals up to the age of 21 and/or pregnant women, who are otherwise eligible for Medicaid in the state, as provided in section 1903(v)(4) of the Act.
This option was added by section 214 of CHIPRA and gives states the option to provide Medicaid to pregnant women (including the 60-day postpartum period) and/or children up to age 21. To meet the criteria of lawfully residing and to qualify under this option, an individual must be both lawfully present in the U. S. and otherwise eligible for Medicaid, including being a resident of the state. 

States are also required under 1903(v)(2) and (v)(3), and 42 CFR 435.406(c) to provide limited Medicaid services for treatment of an emergency medical condition to otherwise eligible qualified non-citizens subject to the 5-year waiting period in 8 U.S.C. section 1613, and to non-qualified non-citizens.
NOTE:  Individuals cannot be required to provide a social security number, nor to present documentation of their immigration status when determining eligibility for limited emergency services.  
TECHNICAL GUIDANCE
This state plan page begins with an attestation by the state that it provides Medicaid to citizens and nationals of the United States and certain non-citizens consistent with requirements of 42 CFR 435.406, including during a reasonable opportunity period pending verification of their citizenship, national status or satisfactory immigration status.
The state provides this affirmative attestation by checking the box next to the statement at the top of the page.
Review Criteria

The state must check the box attesting that it provides Medicaid consistent with the requirements of 42 CFR 435.406.  If the state does not check this box, the SPA cannot be approved.

Who Is Eligible
The first section of the page describes the basic Medicaid rules with respect to citizenship and non-citizen eligibility.
The state provides Medicaid eligibility to otherwise eligible individuals:

· Who are citizens or nationals of the United States; and
· Who are qualified non-citizens as defined in section 431 of the Personal Responsibility and Work Opportunity Reconciliation Act (PROWRA) (8 U.S.C. §1641), or whose eligibility is required by section 402(b) of PROWRA (8 U.S.C. §1612(b)) and is not prohibited by section 403 of PRWORA (8 U.S.C. §1613); and
· Who have declared themselves to be citizens or nationals of the United States, or an individual having satisfactory immigration status, during a reasonable opportunity period pending verification of their citizenship, nationality or satisfactory immigration status consistent with requirements of 1903(x), 1137(d), 1902(ee) of the SSA and 42 CFR 435.406, and 956.
The reasonable opportunity period begins on and extends 90 days from the date the notice of reasonable opportunity is received by the individual.  The date the individual receives the notice is considered to be 5 days after the date on the notice.  However, at the option of the state the reasonable opportunity period can be extended if the individual is making a good faith effort to resolve any inconsistencies or obtain any necessary documentation, or the agency needs more time to complete the verification process.
The state must check either Yes or No to indicate whether it grants reasonable opportunity extensions under the circumstances described above.

Review Criteria

The state must check either Yes or No to indicate whether it grants reasonable opportunity extensions.  If it does not check either Yes or No the SPA cannot be approved.

The state also has an option to furnish benefits to otherwise eligible individuals during the reasonable opportunity period on a date earlier than the date the notice is received by the individual, including the date of application containing the declaration of citizenship or status as a national or being in a satisfactory immigration status, the date the notice is sent, or another such date that the state can provide.  
The state must check either Yes or No to indicate whether it furnishes benefits under the circumstances described above.
If the state checks Yes in response to this statement, the state must provide further information about the date benefits are furnished.  The state must select only one of the three choices provided.
· If the first two choices are not being used by the state, the state should select Other date. If this choice is selected, the state must enter a description of the date that benefits are furnished in the text field next to the option.
Review Criteria

The description should be sufficiently clear, detailed and complete to permit the reviewer to determine that the state’s description meets applicable federal statutory, regulatory and policy requirements.
Coverage of Qualified Non-Citizens
The state has the option to provide Medicaid coverage to all qualified non-citizens whose eligibility is not prohibited by section 403 of PRWORA, or to only some portion of them.
The state must check either Yes or No to indicate whether or not it covers all qualified non-citizens.  If the state checks No, it must indicate which requirements apply by checking Yes or No to the following options:
· The state requires Lawful Permanent Residents to have 40 qualifying work quarters under Title II of the Social Security Act, which can also accrue from a spouse or parent (if earned while child is under age 18) under Social Security Administration rules.
· The state limits eligibility to 7 years for certain non-citizens.
If the state checks Yes in response to this statement, the state must identify which non-citizens are limited to 7 years eligibility.  The state must check one or more of the following types of non-citizens: 
· Non-citizens admitted to the U.S. as a refugee under section 207 of the INA
· Non-citizens granted asylum under section 208 of the INA
· Non-citizens whose deportation is withheld under section 243(h) or 241(b)(3) of the INA
· Non-citizens granted status as a Cuban-Haitian Entrant, as defined in section 501(e) of the Refugee Education Assistance Act of 1980
· Non-citizens admitted to the U.S. as Amerasian.
Review Criteria

The state must check Yes or No to indicate whether it covers all qualified non-citizens whose eligibility is not prohibited by section 403 of PRWORA.  If it does not check either Yes or No the SPA cannot be approved.  If the state does not cover all qualified non-citizens, it must indicate which of the options listed applies.  If the limitation of 7 years of eligibility is selected, the state must additionally select at least one type of non-citizen to whom that requirement applies.  If these selections are not made, the SPA cannot be approved.
Option to Cover Lawfully Residing Children and/or Pregnant Women 
The state has the option to provide Medicaid coverage to lawfully residing individuals under 21 and pregnant women who are otherwise eligible for Medicaid in the state.  An individual is considered to be lawfully residing in the United States if he or she is lawfully present and otherwise meets the eligibility requirements in the state plan.  
The state must check either Yes or No to indicate whether it exercises this option.  If the response is Yes, the state must check one or both of the following options:
· Pregnant Women; or
· Individuals under age 21.
If the state checks the option for individuals under age 21, the state must also indicate the age under which Medicaid is provided to otherwise eligible lawfully residing individuals – up to age 19, 20 or 21.  Only one choice may be selected.
The page goes on to include the definition of individuals who are considered “lawfully present.” including the exception regarding individuals who are issued Deferred Action for Childhood Arrivals (DACA), described in the Secretary of Homeland Security’s June 15, 2012 memorandum. 

The last box of Other should not be completed at this time.  
Review Criteria

The state must indicate Yes or No whether it provides coverage to lawfully residing individuals under 21 and/or pregnant women who are otherwise eligible for Medicaid.   If it does not, the SPA cannot be approved.  If the state chooses this option, it must additionally indicate whether the option is elected for pregnant women, individuals under age 21, or both.  If individuals under age 21 are covered, the state must choose one of the ages listed to further describe this option.  If these selections are not made, the SPA cannot be approved.  The last Other box should not be checked.  
Medicaid Services for Emergency Medicaid Conditions

The state is required to attest that it provides limited Medicaid services for treatment of an emergency medical condition, not related to an organ transplant procedure, as defined in 1903(v)(3) of the Act and implemented at 42 CFR 440.255, to the following individuals who meet all Medicaid eligibility requirements, except verification of citizenship or satisfactory immigration status or the requirement to present a Social Security Number (SSN):
· Qualified non-citizens subject to the 5-year waiting period described in 8 U.S.C. 1613; and
· Non-qualified non-citizens, unless covered as a lawfully residing child or pregnant woman by the state under the option in accordance with 1903(v)(4) and implemented at 435.406(b).
The state provides this affirmative attestation by checking the box next to the attestation statement.  
Review Criteria

The state must check the attestation box.  If the state does not check this box, the SPA cannot be approved.
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